- BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH -

In the Matter of Potential Amendments to DOCKET NO. 16-R100-02
Utah Administrative Code R746-100

REQUEST FOR COMMENTS

ISSUED: May 17, 2016

The Public Service Commission of Utah (Commission) has undertaken a review of Utah
Administrative Code R746-100, which is currently titled "Practice and Procedures Governing
Formal Hearings.” The Commission's review revealed the following concerns:

1. Some of the rule sections needlessly duplicate statutory language.

2. Some of the rule sections do not set forth a requirement, process, or prohibition
applicable to public utilities. Rather, these sections provide lengthy explanations of
the Commission's internal procedures—for example, the office procedure for
numbering dockets.

3. In general, the language is unnecessarily complicated, repetitive, and wordy.

4. In general, the numbering system is awkward and inconsistent.

5. Some of the specific requirements, which were promulgated decades ago, are no
longer necessary.

To remedy these concerns, the Commission proposes to repeal and re-enact the rules
governing its administrative procedures and has prepared an initial draft, as to which the
Commission requests comments.*

To aid affected persons in reviewing and commenting on the proposed rule, the following

documents are attached to this request:

! The Commission is currently considering comments in Docket No. 16-R100-01 regarding electronic filings. If the
Commission transitions to paperless filings, the corresponding section of the rule will be amended further.
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1. Microsoft Word document titled "PSC Rule 746-1." This document is a clean copy of the
proposed, re-enacted procedural rules. Changes made to the existing language are not
tracked in this document.

2. Microsoft Word document titled "PSC Rule 746-100_changes tracked." This document
tracks the changes made in the process of editing and revising Rule 746-100. Language
that has been eliminated or significantly edited is struck through. New language is
underlined.

3. Microsoft Word document titled "Change chart — R746-100 to R746-1." This document
provides brief explanations of the proposed edits and revisions. For each substantive
section, the chart identifies:

the existing rule number;

the new rule number;

the change; and
the reason for the change.

The Commission requests that comments regarding the proposal to repeal R746-100 and
enact R746-1 be submitted no later than Monday, July 18, 2016, with reply comments
submitted no later than Monday, August 15, 2016.

DATED at Salt Lake City, Utah, May 17, 2016.

[s/ Jennie T. Jonsson
Administrative Law Judge
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Approved and confirmed May 17, 2016 by the Public Service Commission of Utah.

/s/ Thad LeVar, Chair

/s/ David R. Clark, Commissioner

s/ Jordan A. White, Commissioner

Attest:

[s/ Gary L. Widerburg
Commission Secretary

DW#
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CERTIFICATE OF SERVICE

I CERTIFY that on May 17, 2016, a true and correct copy of the foregoing was served
upon the following as indicated below:

By E-Mail:

Patricia Schmid (pschmid@utah.gov)
Justin Jetter (jjetter@utah.gov)

Rex Olsen (rolsen@utah.gov)

Robert Moore (rmoore@utah.gov)
Utah Assistant Attorneys General

By Hand-Delivery:

Division of Public Utilities
160 East 300 South, 4th Floor
Salt Lake City, Utah 84111

Office of Consumer Services
160 East 300 South, 2nd Floor
Salt Lake City, Utah 84111

Administrative Assistant
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PSC Rule 746-1
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R746. Public Service Commission, Administration.

R746-1. Public Service Commission Administrative Procedures Act
Rule.

R746-1-101. Title and Organization.

This rule R746-1 1is:

(1) known as the "Public Service Commission Administrative
Procedures Act Rule; and

(2) organized into the following Parts:

(a) Part 100: General provisions;

(b) Part 200: Complaints and pleadings;

(c) Part 300: Motions;

(d) Part 400: Pre-hearing briefs, comments, and testimony;

(e) Part 500: Discovery;

(F) Part 600: Confidential information;

(g) Part 700: Hearings; and

(h) Part 800: Post-hearing proceeding.

R746-1-102. Authority.
This rule i1s adopted under Utah Code § 54-1-1.

R746-1-103. Definitions.

(1) "Applicant” means any person:

(a) applying for a license, right, or authority; or

(b) requesting agency action from the Commission.

(2) "Commission” is defined at Utah Code § 54-2-1(3).

(3) "Complainant™ means a person who files a complaint with
the Commission, pursuant to R746-1-201.

(4) "Division” means the Division of Public Utilities, State
of Utah Department of Commerce.

(5 (@) "Initial pleading™ means a request for agency action,
which includes:

(1) an application;

(i1) a petition;

(ii1) an order to show cause; and

(iv) any other filing reasonably calculated to initiate an
adjudicative proceeding.

(b) "Initial pleading” does not include:
) a complaint;

(i1) a motion or similar filing in a docket; or

(ii1) an informational filing that does not request or
require Commission action.

(6) "Interested person™ means a person who requests to be
placed on the service list for a docket.

(7) "Intervenor'™ means a person who:

(a) timely files with the Commission a petition for

~\
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intervention iIn a pending matter; and

(b) receives Commission approval to participate as a party.

(8) "Office” means the Office of Consumer Services, State of
Utah Department of Commerce.

(9) "Party'"™ means a person who is entitled to participate in
a proceeding, pursuant to Utah Code 8 63G-4-103(1)(Y).

(10) "Person" is defined at Utah Code § 54-2-2.

(11) "Petitioner™ means a person seeking relief from the
Commission other than the issuance of a license, right, or
authority.

(12) "Presiding officer" is defined at Utah Code 8§ 63G-4-
103(1)(h).

(13)(a) 'Proceeding™ or "adjudicative proceeding” means an
action before the Commission, initiated either by a notice of
agency action or request for agency action, pursuant to Utah Code
8 63G-4-201.

(b) "Proceeding” does not include:

(1) an informal or preliminary Inquiry or investigation
undertaken by the Commission to determine whether a proceeding is
warranted; or

(i1) rulemaking pursuant to Utah Code § 63G-3-1 et seq.

(14) '""Respondent™ means a person:

(a) against whom a notice of agency action or request for
agency action is directed; or

(b) required, or permitted by statute, to respond to an
application, petition, or other request for agency action.

(15) "Responsive pleading” means any rejoinder to an initial
pleading, including:

(a) an answer;

(b) a protest or opposition; or

(c) other similar filing.

R746-1-104. Designation of Adjudicative Proceedings.

(1) The following requests for agency action shall be
adjudicated as informal proceedings:

(a) a complaint;

(b) an unopposed application for a certificate of public
convenience and necessity;

(c) a request for acknowledgment or approval of a
telecommunications utility®"s name change; and

(d) a request for acknowledgment or approval of a merger,
acquisition, or similar organizational restructuring that does not
alter or affect the services provided by a telecommunications
utility.

(2) A request for agency action not listed in this
Subsection 104(1) shall be adjudicated as a formal proceeding.
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R746-1-105. Utah Rules of Civil Procedure.

The Utah Rules of Civil Procedure and case law interpreting
these rules are persuasive authority iIn Commission adjudications
unless otherwise provided by:

(1) Title 63G, Chapter 4, Administrative Procedures Act; or

(2) Utah Administrative Code R746 et seq.

R746-1-106. Computation of Time.

(1) Unless this Subsection 106(2) applies, periods of time
in Commission proceedings shall:

(a) exclude the first day of the act, event, or default from
which the time begins to run; and

(b) include the last day unless it iIs Saturday, Sunday, or
legal holiday, in which case the period shall run until the end of
the next day that is not a Saturday, Sunday, or legal holiday.

(2) This Subsection 106(1) is superseded by any conflicting:

(a) order of the Commission;

(b) statute; or

(c) rule.

R746-1-107. Representation of Parties.

A party may:

(1) Dbe represented by:

(a) an attorney licensed to practice in Utah; or

(b) an attorney licensed in a foreign state, pursuant to 8
14-801 of the Utah Supreme Court Rules of Professional Practice,
which is iIncorporated by reference;

(2) represent oneself individually; or

(3) 1f not an individual, represent i1tself through an
officer or employee.

R746-1-108. Intervention.
A person who wishes to intervene in a proceeding shall comply
with Utah Code 8 63G-4-207.

R746-1-109. Deviation from Procedural Rules.

(1) A party may move the Commission to deviate from a
specified procedural rule.

(2) The party making the motion to deviate has the burden to
demonstrate that the procedural rule Imposes a hardship that
outweighs the benefit(s) of the rule.

R746-1-201. Complaints.

(1) A person may file with the Commission a complaint
against a public utility 1If the person has first:

(a) attempted to resolve the complaint with the utility"s
customer relations department; and
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(b) reported the complaint to the Division for
investigation.

(2) To file a complaint, a person shall:

(a) provide a concise and legible account of the facts and
circumstances on the form provided by the Division; and

(b) evidence having served the complaint on the public
utility, pursuant to R746-1-203(2)(b).

R746-1-202. Title of Pleadings.

A person who files a pleading shall include the following
information in the title:

(1)(a) name of attorney preparing the pleading; or

(b) 1f no attorney is involved, name of the person signing
the pleading;

(2) address and telephone number of the person identified in
this Subsection 202(1);

(3) nature of the request;

(4) description of the action or relief requested;

(5) type of pleading; and

(6) docket number, i1f known.

R746-1-203. Form of Complete Filing.

In order to be considered complete, a filing other than a
complaint shall conform to the following requirements.

(1) The filing shall be filed in both paper and electronic
formats.

(a) The paper format shall be:

(i) double-spaced on 8-1/2 by 11-inch paper;

(i1) typed in a font of at least 12 points; and

(iii1) 1f longer than five pages, printed on doubled-sided
and three-hole-punched paper.

(b) The electronic format shall be:

(i) presented as a functional and searchable electronic word
processing or spreadsheet document, as applicable, that is
substantially the same as the paper version filed;

(i1) Tiled by:

(A) e-mail or;

(B) compact disc; and

(ii1) 1identified by an electronic file name that includes:

(A) the name of the person making the filing; and

(B) the type of filing.

(2) The filing shall:

(a) be signed, as applicable, by:

(i) the party;

(i1) the party®s counsel; or

(i11) other authorized representative of the party; and

(b) include a certificate of service:
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(1) stating that a true and correct copy of the filing was
served upon each of the parties;

(i1) identifying the manner of service; and

(i11) i1dentifying the date of service.

R746-1-204. Effective date of filing.

(1) If filed with the Commission during regular business
hours, a complete filing is effective on the date filed.

(2) If filed with the Commission after regular business
hours, a complete filing iIs effective on the next business day.

R746-1-205. Content of Initial Pleading. An initial pleading
shall include the following information, to the extent it is known
and applicable:

(1) the reference numbers, docket numbers, or other
identifying symbols of relevant tariffs, rates, schedules,
contracts, applications, rules, or similar matter or material;

(2)(a) the name of each participant for whom the filing is
made; or

(b) 1f the filing 1s made for a group of participants, the
name of the group;

(3) 1i1f a statute, rule, regulation, or other authority
requires the Commission to act within a specific time period, a
specific section of the pleading:

(a) located after the heading or caption;

(b) entitled "Proceeding Time Period"; and

(c) setting forth:

(i) a reference or citation to the statute, rule,
regulation, or other authority;

(i1) the applicable time period; and

(i11) the expiration date of the applicable time period,
identified by day, month, and year;

(4) the specific authorization or relief sought;

(5) copies of, or references to, tariff or rate sheets
relevant to the pleading;

(6) the relevant facts, if not set forth in a previously
filed document that is identified within the filing being made;

(7) the position taken by the person filing the pleading,
including the basis in fact and law for the position; and

(8) the name, address, and telephone number of an individual
who, with respect to a matter contained in the filing, represents
the person for whom the filing is made.

R746-1-206. Amendment of Complaint or Initial Pleading.

(1) A party that has filed a complete and effective
complaint or initial pleading may amend the filing without leave
of the Commission at any time before:
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(a) a responsive pleading has been filed; or

(b) the time for filing a responsive pleading has expired.

(2) If a defect in a complaint or initial pleading does not
affect the substantial rights of the parties, it does not require
amendment.

R746-1-207. Responsive Pleadings.

A response to a pleading or complaint shall be filed in
accordance with Utah Code 8 63G-4-204, unless the Commission
establishes a different response deadline.

R746-1-301. Motions.

Unless otherwise ordered by the Commission, briefing on a
motion shall be as follows:

(1) Any response shall be filed within 30 days of the
service date of the motion.

(2) Any reply shall be filed within 15 days of the service
date of the response.

R746-1-401. Pre-hearing Briefs, Comments, and Testimony — General
Requirements.

(1) Parties to a docket shall file briefs, comments or
testimony, as applicable, as required in the Commission®s
scheduling order.

(2) Pre-hearing filings and accompanying exhibits shall:

(a) utilize a sequential line numbering system; and

(b) be filed in both paper and electronic formats.

(3) The paper format shall conform to the requirements set
forth in R746-1-203(1)(a)-

(4) The electronic format shall:

(a) conform to the requirements set forth in R746-1-
203(1)(b); and

(b) as to testimony, be identified by an electronic file
name including the following:

(1) the word "direct,” "rebuttal' or "'surrebuttal,” as
applicable;

(i1) the last name of the witnhess;

(ii1) the name of the party on whose behalf the witness
offers testimony; and

(iv) as applicable, the word "exhibit" or "workpapers,"
followed by any applicable identification number or letter.

(5) IT an exhibit accompanying pre-hearing testimony
utilizes any embedded formula or algorithm, i1t shall be filed iIn
an electronic format that allows the embedded data to be accessed.

R746-1-402. Pre-hearing Testimony — Inclusion in Record.
(@) A party may move the Commission to accept pre-hearing
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testimony iInto evidence without having i1t read under oath.
(b) Any such motion shall be subject to objection and
argument.
(2) Pre-hearing testimony that i1s entered into evidence
shall be subject to cross-examination.

R746-1-501. Discovery.

(1) Parties shall attempt to complete informal discovery
through:

(a) data requests;

(b) written interrogatories;

(c) requests for admission; and

(d) requests for production of documents and other records.

(2) If a party considers informal discovery pursuant to this
Subsection 501(1) to be insufficient, the party may move the
Commission for formal discovery according to Rules 26 through 37
of the Utah Rules of Civil Procedure, with the following
exceptions and modifications:

(a)(1) ITf no responsive pleading is required in a
proceeding, parties may begin discovery immediately upon the
filing and service of an initial pleading.

(i1) If a responsive pleading is required, discovery shall
not begin until ten days after the time limit for filing the
responsive pleading.

(b) Rule 26(a)(4) of the Utah Rules of Civil Procedure,
which restricts discovery, shall not apply. The opinions,
conclusions, and data developed by experts engaged by parties
shall be freely discoverable unless a protective order is issued
by the Commission.

(c) Discovery requests, regardless of how denominated,
discovery responses, and transcripts of depositions shall not be
filed with the Commission.

(d) Any reference in an applicable Rule of Civil Procedure
to "the court" shall be considered a reference to the Commission.

(3) A party that objects to a discovery request shall file a
motion to quash or modify the request in accordance with R746-1-
301.

(4) An intervenor shall serve any request for discovery on
the other parties to the docket.

R746-1-601. |Identification of Information Claimed to Be
Confidential or Highly Confidential in Commission Proceedings.
(1) A party to a docket may request that information
provided to another party or included in the record be treated as
confidential by:
(a)(1) iIn the paper Tiling, placing the information on
yellow paper; and
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(i1) in the electronic filing, highlighting the information
in yellow; and

(b) 1including the following designation, as applicable, on
each page containing confidential information:

(i) "CONFIDENTIAL - - SUBJECT TO PUBLIC SERVICE COMMISSION
OF UTAH RULE 746-1-601""; or

(ii) "CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER™.

(2)(a) A person who files or is requested to provide
information that the person considers to be highly confidential
may petition the Commission for an order granting additional
protective measures.

(b) The petitioning party shall set forth:

(i) the particular basis for the claim;

(i1) the specific, additional protective measures requested;
and

(ii1) the reasonableness of the requested, additional
protection.

(c) Any other party may oppose the petition or propose
alternative protective measures.

(d) If the Commission grants a petition for additional
protective measures, the party providing the highly confidential
information shall:

(1)(A) iIn the paper Tiling, place the information on pink
paper; and

(B) 1in the electronic filing, highlight the information in
pink; and

(i1) include the following designation, as applicable, on
each page containing highly confidential information:

(A) "HIGHLY CONFIDENTIAL - - SUBJECT TO PUBLIC SERVICE
COMMISSION OF UTAH RULE 746-1-601'"; or

(B) "HIGHLY CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER™.

(3) A person who files with the Commission a document
containing confidential or highly confidential information shall:

(a) Tile a redacted version for public access; and

(b) ensure that the line numbering and formatting in the
redacted version match, as closely as practicable, that appearing
in the unredacted version.

R746-1-602. Persons Entitled to Review Confidential and Highly
Confidential Information.

(1)(@) Except as provided in this Subsection 602(2), the
following persons are entitled to receive and review confidential
and highly confidential information:

(i) Commission, including counsel and staff;

(i1) Division of Public Utilities, including counsel and
staff;

(ii1) Office of Consumer Services, including counsel and
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staff;

(iv) counsel for all parties, including, to the extent
reasonably necessary:

(A) paralegals;

(B) administrative assistants; and

(C) clerical staff;

(v) persons designated by a party as an expert witness,
including, to the extent reasonably necessary, the experts-:

(A) administrative assistants; and

(B) clerical staff;

(C) persons employed by the parties, to the extent
reasonably necessary; and

(vi) any person who signs a non-disclosure agreement
substantially as follows: "I have reviewed Public Service
Commission of Utah Rule 746-1-603 and/or the Protective Order
entered by the Public Service Commission of Utah in Docket No. XX-
XXX-XX with respect to the review and use of confidential
information and agree to comply with the terms and conditions of
the rule and/or Protective Order.™

(2) A person, including an expert who is employed or
retained by a party, may not receive confidential or highly
confidential information if, in performing the person®s normal job
functions, the person could use the information to the competitive
disadvantage of the person providing the information.

R746-1-603. Treatment of Confidential and Highly Confidential
Information.

(1) A person who receives confidential or highly
confidential information may not use or disclose the information
except:

(a) for the purpose of the proceeding in which it was
obtained; or

(b) pursuant to this Subsection 603(2), as required in
response to:

(1) iInterrogatories and other forms of discovery;

(i1) administrative requests for information or documents;

(i11) subpoenas;

(iv) civil investigative demands; or

(v) records requests under the Government Records Access and
Management Act, Utah Code Title 63G, Chapter 2.

(2) A person who is required by law to disclose confidential
or highly confidential information shall, prior to providing the
information:

(a) give notice of the disclosure requirement, by telephone
and In writing, to the person who first provided the information;
and

(b) cooperate with the person who first provided the
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information to obtain a protective order or similar assurance of
confidentiality.

(3) Notes made pertaining to, or as the result of, a review
of confidential or highly confidential information shall be
treated according to this Subsection R746-1-603.

R746-1-604. Challenge to Claim of Confidentiality.

(1) A party may challenge another party"s claim of
confidentiality by filing a motion for an In camera proceeding.

(2) If granted, the record of an In camera proceeding shall
be marked, as applicable, substantially as follows:

(a) '""CONFIDENTIAL--SUBJECT TO PUBLIC SERVICE COMMISSION OF
UTAH RULE 746-1-604"; or

(b) "CONFIDENTIAL--SUBJECT TO PROTECTIVE ORDER™.

(3)(@A) An In camera hearing may be transcribed only upon:

(i) agreement of the parties; or

(i1) order of the Commission.

(b) Any transcription of an in camera hearing shall be
separately bound, segregated, and withheld from any person not a
party to the in camera hearing.

(4) Following an in camera hearing, i1t the Commission issues
an order overturning a party"s claim of confidentiality, the
order:

(a) shall be subject to reconsideration; and

(b) shall go into effect no sooner than 10 days after
Issuance.

R746-1-605 Receipt of Confidential and Highly Confidential
Information into Evidence.

(1)(@) A party that considers it necessary to discuss
confidential information in a filing shall, to the extent
possible, refer to the information by title, exhibit number, or
other non-confidential description.

(b) A party that is not able to comply with this Subsection
605(1)(a) shall:

(i) place the confidential information in a separate section
of the filing;

(i1) mark the separate section "CONFIDENTIAL'; and

(ii1) ensure that the confidential section of the filing is
served only on:

(A) counsel of record or other designated representative of
the party (one copy each) who has signed a nondisclosure
agreement;

(B) counsel for the Division; and

(C) counsel for the Office.

(2)(a) A party that proposes to use another person®s
confidential or highly confidential information as evidence shall,
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at least ten (10) days prior to use:

(i) inform the owner of the information; and

(i1) make a good faith effort to arrange circumstances that
will allow the information to be used while keeping trade secrets
and proprietary material confidential.

(b) If efforts taken pursuant to this Subsection 605(2)(a)
fail, the owner of the information shall move the Commission to
segregate and withhold any portion of the record that would reveal
trade secrets or proprietary information.

(c) If the Commission grants a motion to segregate and
withhold a record, the moving party shall mark the record, as
applicable, substantially as follows:

(i) ""CONFIDENTIAL--SUBJECT TO PUBLIC SERVICE COMMISSION OF
UTAH RULE 746-1-605"; or

(i1) "CONFIDENTIAL--SUBJECT TO PROTECTIVE ORDER™.

(3) A party that considers it necessary to discuss a
segregated confidential record during an adjudication shall move
the Commission for an In camera hearing.

(4)(@) A person, other than counsel, that obtains another
person®s confidential or highly confidential information during a
proceeding shall, within 30 days after the docket i1s concluded:

(i) return to the owner of the information all records in
the party®s possession that reference the confidential
information; or

(i) certify that the information has been:

(A) turned over, iIn its entirety, to the person®s counsel;
or

(B) destroyed.

(b) Counsel may retain confidential information as part of
notes, workpapers, and other documents constituting attorney work
product and subject to privilege.

R746-1-606. Commission Compliance with the Utah Government Records
Access and Management Act.

(1) A party®s marking information as confidential or highly
confidential does not ensure a classification of "private,”
"protected,™ or "classified"” under the Utah Government Records
Access and Management Act, Utah Code 8§ 63G-2-101 et seq.

(2) A party whose confidential or highly confidential
information iIs requested pursuant to Utah Code § 63G-2-101 et seq.
shall collaborate with the Commission to determine how the
information should be classified under the statute.

R746-1-701. Witness Subpoenas.

(1) A party that wishes to subpoena a witness for hearing
shall:

(a) fTile the subpoena with the presiding officer at least 20
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days prior to hearing;

(b) serve the subpoena on the witness pursuant to Utah Rule
of Civil Procedure 45(b)(1); and

(o pay the witness the statutory mileage and witness fees,
unless the witness waives payment.

(2) Failure to obey the Commission™s subpoena shall be
considered contempt pursuant to Utah Code 8 54-7-23(2).

R746-1-702. Continuance of Scheduled Hearing.

(1) A person requesting to continue a scheduled hearing
shall demonstrate that:

(a) the request 1s supported by good cause; or

(b) all parties stipulate to the continuance.

(2) Unless otherwise ordered by the presiding officer, any
objection to a request for continuance shall be filed no later
than five days following the date on which the request is filed
and served.

R746-1-703. Closing a Hearing.
A party that wishes to close a hearing shall comply with Utah
Code § 54-3-21(4).

R746-1-704. Public Witness Evidence.

(1) A person not a party to a docket who does not petition
for intervention may:

(a) fTile comments prior to hearing; or

(b) appear during the public witness portion of a hearing to
provide unsworn testimony.

(2) A public witness may not conduct cross-examination.

R746-1-705. Exhibits Offered at Hearing.

(1) Parties shall:

(a) mark their exhibits before hearing;

(b) provide the original of each exhibit to the court
reporter, 1f applicable; and

(c) provide a copy of each exhibit to:

(1) the presiding officer; and

(i1) each party.

(2) ITf an exhibit offered at hearing contains information
claimed to be confidential or highly confidential, the party
offering the exhibit shall comply with R746-1-601.

R746-1-801. Reconsideration and Agency Review.

(1) A person who challenges a finding of fact iIn a request
for reconsideration or review shall marshal the record evidence
that supports the challenged finding, as set forth In State v.
Nielsen, 2014 UT 10, 19 33-44, 326 P.3d 645.
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(2) Following the filing of a petition for reconsideration
or review, opposing parties may file responsive memoranda or
pleadings within 15 days.

(3) Proceedings on review shall be 1In accordance with Utah
Code § 54-7-15.

(4) A petition for reconsideration pursuant to Utah Code §
63G-4-302 1s not required in order for a party to exhaust its
administrative remedies prior to appeal.
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R746. Public Service Commission, Administration.

R746-100. Practice—and-Procedures—Governing—Formal-HearingsPublic

Service Commission Administrative Procedures Act Rule.

R746-1-1001. GeneralProvistons—and-AuthorizatienTitle and
Organization.

This rule R746-1 1is:

(1) known as the "Public Service Commission Administrative
Procedures Act Rule; and

(2) organized into the following Parts:

(a) Part 100: General provisions;

(b) Part 200: Complaints and pleadings;

(c) Part 300: Motions;

(d) Part 400: Pre-hearing briefs, comments, and testimony;

(e) Part 500: Discovery;

(f) Part 600: Confidential information;

(g) Part 700: Hearings;

(h) Part 900: Post-hearing proceedings.

R746-1-102. Authority.
This rule i1s adopted under Utah Code § 54-1-1.

R746-1-10300-2. Definitions.
(1) "Applicant” #s—apartymeans any person:
(a) a—party applying for a license, right, or authority; or
(b) requesting agency action from the Commission.
(2) "Comm|SS|on is the—Pub4+e—SeFv+ee—€emm+ss+en—ef—UtahT

pFes+d+ng—eff+eeF—des+gnated—by—the—@emm+ss+endef|ned at Utah Code

8§ 54-2- 1(3)
(3) Complalnant +smeans a person who eempla+ns—te—the

the—FHles——eF—an—eFdeF—ef—the—Gemm+ss+enf|Ies a complalnt Wlth the
Commission, pursuant to R746-1-201.

(4) '"Division” #smeans the Division of Public Utilities,
State of Utah Department of Commerce.
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(5 (@) "Initial pleading™ means a request for agency action,

which includes:

(1) an application;

(i1) a petition;

(ii1) an order to show cause; and

(iv) any other filing reasonably calculated to initiate an
adjudicative proceeding.

(b) "Initial pleading” does not include:

(1) a complaint;

(i1) a motion or similar filing in a docket; or

(i11) an informational filing that does not request or
require Commission action.

opportunity to be heard are given to each party. It shall not,
however; Include a request for a status report on a proceeding

ofF notices—and-orders—in—the proceedingmeans a person who requests

to be placed on the service list for a docket.

bof I o I i tled schi
(7) "Intervener' #smeans a person who:
(a) timely files with the Commission a petition for
intervention iIn a pending matter; and

(b) receives Commission approval to participate as a party
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(8) "Office” #smeans the Office of Consumer Services, State
of Utah Department of Commerce.

(9) "Party" d#s—aparticipantina proceeding-defined-by
Subsectionmeans a person who is entitled to participate in a
proceeding, pursuant to Utah Code § 63G-4-103(1)(¥).

(10) "Person" means—an—+nd+v+dualT—eereFat+en7—paFtnerhipT

deflned at Utah Code 8 54 2- 2-

(11) "Petitioner™ #smeans a person seeking relief from the
Commission other than the issuance of a license, right, or
authority.

(12) "Presiding officer"” is a-person—conducting—an

performing—duties—identifiediIn—-Section54-1-7defined at Utah Code
8§ 63G-4-103(1)(h).
(13)(a) '"Proceeding'” or "adjudicative proceeding'” #smeans an

action before the Commission, initiated either by a notice of
agency action or request for agency action, pursuant to Section
Utah Code § 63G-4-201.

(b) "Proceeding” does not include:—H—isnot

(1) an informal or preliminary Inquiry or investigation
undertaken by the Commission to determine whether a proceeding is
warranted; nor

~__(i1) #s—+#t—=a rulemaking action pursuant to Ftle636;—Chapter
35—the Utah-Administrative Rulemaking-ActUtah Code § 63G-3-1 et

seq.

(14) '"Respondent' #smeans a person:

(a) against whom a notice of agency action or request for
agency action is directed; or

(b) required, or permitted by statute, to respond#hg to an
application, petition, or other request for agency action.

(15) "Responsive pleading'” means any rejoinder to an initial
pleading, including:

(a) an answer;

(b) a protest or opposition; or

_____LQ)__other S|mllar flI|ngtFad+t+enal—Fespens+ve—plead+ngs—may

R746-1-104. Designation of Adjudicative Proceedings.

(1) The following requests for agency action shall be
adjudicated as informal proceedings:
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(a) a complaint;

(b) an unopposed application for a certificate of public
convenience and necessity;

(c) a request for acknowledgment or approval of a
telecommunications utility”"s name change; and

(d) a request for acknowledgment or approval of a merger,
acquisition, or similar organizational restructuring that does not
alter or affect the services provided by a telecommunications
utility.

(2) A request for agency action not listed in this
Subsection 104(1) shall be adjudicated as a formal proceeding.

A——Procedure—Governed——Sections—1—through—14ofF thisrule

R746-1-105. Utah Rules of Civil Procedure.

The Utah Rulles of Civil Procedure and related case law are
persuasive authority in Commission adjudications unless otherwise
provided by:

(1) Title 63G, Chapter 4, Administrative Procedures Act; or

(2) Utah Administrative code R746 et seq.
C—No—Provision—in-Rules —— In-—situations for which-there 4s-no

R746-1-106. Computation of Time.
Periods of time in Commission proceedings shall:

(1) The time within which an act shall be done shall be
computed-—by Unlless this Subsection 106(2) applies, period of time
in Commission proceedings shall:

(a) excludetng the First day of the act, event or default
from which the time begins to run; and

(b) i1nclude#ng the last day unless i1t is Saturday, Sunday,
or legal holiday, in which case the period runs until the end of
the next day that is not a Saturday, Sunday, or legal holiday.

(2) This Subsection 106(1) i1s superseded by any conflicting:

(a) order of the Commission;
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(b) statute; or
(c) rule.

R746-1-107. Representation of Parties.

(1) be represented by:

(a) an attorney licensed to practice in Utah; or

(b) an attorney licensed in a foreign state, pursuant to 8
14-801 of the Utah Supreme Court rules of Professional Practice,

which is iIncorporated by referencewhen—joined—of record-byan

(2) represent oneself inaividually; or—-who—is—aparty—toa
proceeding;—oF
(3) 1i1f not an individual, represent itself through an

officer or employee ef—a—paFty——may—#ep;esent—the—p;+ne+pal—s
interests i the proceeding.

R746-1-108. Intervention.

+rtervention——PRersons—wishing A person who wishes to
tervene in a proceedlng feF—any—pHFpese——+nelud+ng—eppes+tien—te

-n u
j O

pa#ty—te—a—p#eeeed+ng— shall de—se—+n—eenfe¥manee comply
Section Utah Code § 63G-4-207.

R746-109. Deviation from Procedural Rules.

(1) A party may move t¥he Commission [may—erder—deviation]to
deviate from a specified procedural rule.

(2) The party making the motion to deviate has the burden to
demonstrate upon—hotice;—opportunity—tobe -heard-and-a-showing
that the rule iImposes anr—undue hardship whichthat outweighs the
benefit(s) of the rule.

R746-1-201.H-—GCensumer Complaints.—
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(1) A person may file with the Commission a complaint
against a public utility 1If the consumer has first:

(a) attempted to resolve the complaint with the utility”s
customer relations department; and

(b) reported the complaint to the Division for
investigation.

(2) To file a complaint, a person shall:

(a) provide a concise and legible account of the facts and
circumstances on the form provided by the Division; and

(b) evidence having served the complaint on the public

utility, pursuant to R746-1-203(2)(b).

R746-1-202[60-3]. Title of Pleadings.

A person who files a pleadlng shall include the following

information in the title:

(1)(a) name of the attorney preparing the pleading; or

(b) 1f no attorney is involved, name of the person signing
the pleading;

(2) address and telephone number of the person identified in
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this Subsection 202(1);
(3) nature of the request;
(4) description of the action or relief requested;
(5) type of pleading; and
(6) docket number, 1If known.

TAB
LA ™4

|
7\D=

E
=

. B B F Ploadi
Address

Telephone Number
-~ BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH

R746-1-203. Form of Complete PleadingFiling.

In order to be considered complete, a filing other than a
complaint shall conform to the following requirements.

(1) The filing pleading shall be filed in both paper and
electronic formats.

(a) The paper format shall be:

(1) double-spaced on 8-1/2 by 1l1-inch paper;

(i1) typed and— 1n a font of at least 12 points; and

(ii1) 1if longer than five pages, printed on double-sided and
three-hole-punched paper.

(b) The electronic format shall be:

(i) presented as an functional and searchable electronic
word processing or spreadsheet document, as applicable, that is
substantially the same as the paper version filed;

(i1) Tiled by:

(A) e-mail or;

(B) compact disc; and

(ii1) 1identified by an electronic file name that includes:

(A) the name of the person making the filing; and

(B) the type of filing.

(2) The filing shall:

(a) be signed, as applicable, by:

(i) the party;
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(i1) the party"s counsel; or
(ii1) other authorized representative of the party; and
(b) 1include a certificate of service:
1) stating that a true and correct copy of the filing was
served upon each of the parties;

(i1) identifying the manner of service; and

(i11) 1i1dentifying the date of service.

~

SN i £ o . £ £ S . |

R746-1-204. Effective date of filing.

(1) |If filed with the Commission during regular business
hours, a complete filing is effective on the date filed.

(2) |If filed with the Commission after regular business
hours, a complete pleading is effective on the next business day.

6. A filing 1s not complete until the original and all required
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R746-1-205. Content of Initial Pleading. Pleadings—FiHledwith—the

Commisston An iInitial pleading shall include the following
information, to the extent it is known and applicable:

(1) the reference numbers, docket numbers, or other
identifying symbols of relevant tariffs, rates, schedules,
contracts, applications, rules, or similar matter or material;

(2)(a) the name of each participant for whom the filing is
made; or

(b) 1f the filing is made for a group of participants, the
name of the groups—if—the-name—ofF each-memberof the group—is—set
Forth—nr—apreviously Filed -document—which—is—tdentified—in—the
FiHing-belngmade;

(3) 1f a statute, rule, regulation, or other authority
requires the Commission to act within a specific time period—fer—a
matter—at—issue, a specific section of the pleading:

(a) located after the heading or caption;

(b) entitled "Proceeding Time Period™; and

(c) setting forth:

(1) a reference or citation to the statute, rule,
regulation, or other authority;

(i1) the applicable time period; and

(i11) the expiration date of the applicable time period,
identified by day, month, and year;
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(4) the specific authorization or relief sought;

(5) copies of, or references to, tariff or rate sheets
relevant to the pleading;

(6) the relevant facts, i1if not set forth in a previously
filed document that is |dent|f|ed Wlthln the flllng belng made

(7) the position taken by the person filing the pleading,
including the basis in fact and law for the position; and

(8) the name, address, and telephone number of an individual
who, with respect to a matter contained in the filing, represents
the person for whom the filing is made;—and

o itional inf _ o be_ineluded._|

R746-1-206. Amendment of Complaint or Initial Pleading.
(1) A party that has filed a complete and effective
complalnt or |n|t|al pleadlng may amend the flllngF—————Amendments

without Ieave of the Comm|SS|on at any time before.
(a) a responsive pleading has been filed; or
(b) the time for filing the pleading has expired.
(2) |If a defect in a pleading does not affect the
substantial rights of the parties, it does not require amendment.

R746-1-207. Kk-Responsive Pleadings.——
1-A response to a pleading or consumer complaint Responsive

action shall be filed in accordance with Seection Utah Code § 63G-
4-204 unless the Commission establishes a different response
deadline.
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i i Motions—directed-toward initiatory pleadings

shall be filed before a responsive pleading is due

Unless otherwise ordered by the Commission, briefing on a
motion shall be as follows:

(1) Any response shall be filed within 30 days of the
service date of the motion.

(2) Any reply shall be filed within 15 days of the service
date of the response.

+—otherwise—objections—shall-be ratsedinresponsivepleadings-
Motions directed toward responsive—pleadings shall be filed within
ten days of the servuce of the Fespens+ve—plead+ng
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R746-1-401. Pre-hearing Briefs, Comments, and Testimony — General
Requirements.

(1) Exeept—in—the-—caseof a—consumer—complaints—pParties to
a docket shall file briefs, comments, ordéirect;—rebuttal;—and
surrebuttal testimony, as applicable, as required in the
Commission”s scheduling order—prior—to-hearing.

(2) TFestimony Pre-hearing filings and accompanying exhibits
shall:

(2)—be Filed by deadhi £ in_tl idi FFicor”




565 schedulingorder;
566 — (b)—be Filed—inelectronic PDFformal:
567 —¢€e)(a) utilize a sequential line numbering system; and

568 (b) be filed in both paper and electronic formats.

569 (3) The paper format shall conform to the requirements set
570 forth in R746-1-203(1)(a).-

571 (4) The electronic format shall:

572 (a) conform to the requirements set forth in R746-1-

573 203(1)(b); and

574 (b) as to testimony, be identified by an electronic file

575 name including the following:

576 4. In electronic pleadings, each file shall be identified by an
577 electronic Tile name that includes at least the following, 1t

578 applicable to the specific Tile:

579 (1) the word "direct,” "rebuttal' or "'surrebuttal,” as
580 applicable;

581 (i1) the last name of the witnhess;

582 (i11) the name of the party on whose behalf the witnhess
583 offers testimony; and

584 (iv) as applicable, the word "exhibit" or "workpapers,"
585 followed by any applicable identification number or letter.
586 (5) ITf an exhibits accompanying pre-hearing testimony

587 utilizes any embedded formula or algorithm, i1t shall be filed iIn
588 an electronic format that allows the embedded data to be accessed.

589 IT an exhibit contains a formula or algorethm for calculation, the
590 party—offeringtheexhibitshallfileanelectronicversion—in
591 which the fTormula or algorithm can be accessed.

592
593 R746-1-402. Pre-hearing Testimony — Inclusion in Record.
594 (1)(@) A party may move the Commission to accept pre-

595 +FHledhearing testimony into evidence without having 1t read under
596 oath.

597 (b) Any such motion shall be subject to objection and

598 argument.

599 M a whthess s—testimony-has beenrreduced—to—writing—and-Filed
600 mm m A [
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(2) Pre-fHedhearing testimony that is entered into evidence

shall be subject Rarties—shall-haveFfull-opportunity—to cross-
examlnatlone—the—w+tness—en—the—test+meny———Unless—the—@emm+ss+en

R746-1-501[300-8]. Discovery.
(1) Parties shall attempt to complete informal discovery

through :A—Informal—discovery — The Commisston—encourages
parties—to—exchange—nformation—informallly—nformationalqueries
termed—

(a) data requests;“—which—have been—typically used by
— 2 P bof I Mg e lud

(b) written interrogatories;
(c) requests for admission; and
(d) requests for production of documents and other records
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(O A party that objects to a discovery request shall file a
motion to quash or modify the request.
() An intervener shall file any request for discovery on the

other parties to the docket. Informal discovery 1s appropriate

(2) |If a party considers informal discovery pursuant to this
Subsection 501(1) to be insufficient, the party may move the
Commussuon for formal dlscover accordlng toB—Formal-Discovery—

Rules 26 through 375o0f
the Utah Rules of Civil Procedure, with the following exceptions
and modifications=:

C. Exceptions and Wodifications —-

1 (a)(1) ITf no responsive pleading i1s required iIn a
proceeding, parties may begin discovery immediately upon the
filing and service of an initiatory pleading.

(i1) |ITf a responsive pleading is required, discovery
shall not begin until ten days after the time limit for filing the
responsive pleading.
2= (b) Rule 26(a)(4)sof the Utah Rules of Civil Procedure,
which restrict#ngs discovery, shall not apply.s—and—€ The
opinions, conclusions, and data developed by experts engaged by
parties shall be freely discoverable unless a protective order is
issued by the Commission.

(c) Discovery requests, regardless of how denominated,
discovery responses, and transcripts of depositions shall not be
filed with the Commission—unless—the Commission—orders—otherwise.
5- (d) +Hnr—theAny reference in an applicable Rules of Civil

Procedures—reference to ''the court” shall be considered a
reference to the Commission.

(3) A party that objects to a discovery request shall file a
motion to quash or modify the request In accordance with R746-1-
301.
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(4) An intervenor shall serve any request for discovery on
the other parties to the docket

R746-1-601[200-16]. [YUse—-of-]ldentification of Information
Claimed to Be Confidential or Highly Confidential in Commission
Proceedings.

(1) A party to a docket may request that information
provided to another party or included in the record be treated as
confidential by:

(a)(1) in the paper filing, placing the information on
yellow paper; and

(i1) in the electronic filing, highlighting the information
in yellow; and

(b) 1including the following designation, as applicable, on
each page containing confidential information:

(i) "CONFIDENTIAL - - SUBJECT TO UTAH PUBLIC SERVICE
COMMISSION RULE 746-1-601"; or

(ii) "CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER™".

(2)(a) A person who files or is requested to provide

information that the person considers to be highly confidential

shaHl petition the Commission for an order granting additional
protective measures.

(b) The petitioning party—FheProvicingParty shall set
forth:

(1) the particular basis for the claim;

(i1) the specific, additional protective measures requested;

and

(i11) the reasonableness of the requested, additional
protection.

(c) A-ReguestingParty—and-any other party may respond—to
the-petition—and oppose the petition or propose alternative
protectlve measures—te—these—#equested—by—the—PFev+d+ng—PaFty—

(d) If the Comm|SS|on grants a petltlon for addltlonal

protective measures, the party providing the highly confidential
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information shall:
(i1)(A) in the paper Tiling, place the information on pink

paper; and

(B) 1n the electronic filing, highlight the information in

pink; and

(i1) include the following designation, as applicable, on
each page containing highly confidential information:

(A) "HIGHLY CONFIDENTIAL - - SUBJECT TO UTAH PUBLIC SERVICE
COMMISSION RULE 746-1-601""; or

(B) "HIGHLY CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER™.

(3) A person who files with the Commission a document
containing confidential or highly confidential information shall:

(a) fTile a redacted version for public access; and

(b) ensure that the line numbering and formatting in the
redacted version match, as closely as practicable, that appearing
in the unredacted version.

R746-1-602. Persons Entitled to Review Confidential and Highly
Confidential Information.

(1)(a) Except as provided in this Subsection 602(2), the
following persons are entitled to receive and review confidential
and highly confidential information:

(1) Commission, including counsel and staff;

(i1) Division of Public Utilities, including counsel and
stafT;

(i11) Office of Consumer Services, including counsel and
stafT;

(iv) counsel for all parties, including, to the extent
reasonably necessary:

(A) paralegals;

(B) administrative assistants; and

(C) clerical staff;

(v) persons designated by a party as an expert witness,
including, to the extent reasonably necessary, the experts-®:

(A) administrative assistants; and

(B) clerical staff;

(C) persons employed by the parties, to the extent
reasonably necessary; and

(vi) any person who signs a non-disclosure agreement
substantially as follows: "l have reviewed Public Service
Commission of Utah Rule 746-100-16 and/or the Protective Order
entered by the Public Service Commission of Utah in Docket No. XX-
XXX-XX with respect to the review and use of confidential
information and agree to comply with the terms and conditions of
the rule and/or Protective Order."

(2) A person, including an expert who is employed or
retained by a party, may not receive confidential or highly
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confidential information 1f, In performing the person®s normal job
functions, the person could use the information to the competitive
disadvantage of the person providing the information.

R746-1-603. Treatment of Confidential and Highly Confidential
Information., documents and materital submitted or requested In or

a N a a¥Ya¥a ala AN a mao a aVa'
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(1) A person who receives confidential or highly

confidential information may not use or disclose the information
except:

(a) for the purpose of the proceeding In which it was
obtained; or

(b) pursuant to this Subsection 603(2), as required in
response to:

(1) interrogatories and other forms of discovery;

(i1) administrative requests for information or documents;

(iil) subpoenas;

(iv) civil i1nvestigative demands; or

(v) records requests under the Government Records Access and
Management Act, Utah Code Title 63G, Chapter 2.

(2) A person who is required by law to disclose confidential
or highly confidential information shall, prior to providing the




847
848
849
850
851
852
853
854
855
856
857
858
859
860
861
862
863
864
865
866
867
868
869
870
871
872
873
874
875
876
877
878
879
880
881
882
883
884
885
886
887
888
889
890
891
892
893

information:
(a) give notice of the disclosure requirement, by telephone
and in writing, to the person who first provided the information;

and

(b) cooperate with the person who first provided the
information to obtain a protective order or similar assurance of
confidentiality.

(3) Notes made pertaining to or as the result of a review of
confidential or highly confidential information shall be treated
according to this Subsection R746-1-603.
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R746-1-604. Challenge to Claim of Confidentiality.

(1) A party may challenge another party"s claim of
confidentiality by filing a motion for an in camera proceeding.

2. a. Challenge to Confidentiality or Proposed Additional
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(2) If granted, the record of sueh an iIn camera proceeding
shall be marked, as applicable, substantially as follows:

(a) "CONFIDENTIAL--SUBJECT TO RULE 746-1-604"; or

(b) "CONFIDENTIAL--SUBJECT TO PROTECTIVE ORDER".—oF

3 (a) An in camera hearing may be transcribed +t-shall-be

transeribed only upon:

(1) agreement of the parties; or

(i1) order of the Commission.

(b) Any transcriptions—and—in—that-event of an In camera
hearing shall be separately bound, segregated, sealeds—and
withheld from #nspeetion—by—any person not a party to the iIn
camera hearing.

(4) Following an in camera hearing, if the Commission issues
an order overturning a party"s claim of confidentiality, the
order:

(a) shall be subject to reconsideration; and

(b) shall go into effect no sooner than 10 days after

i1ssuance._bound by the terms of this rule or Protective Order,




1035 orF—From—the protectionof the sealed record;—such-orderof-the
1036 Commission shall not be effective for a period of ten (10) days

1037 after entry of the order.
1038

1039 R746-1-605 Receipt of Confidential and Highly Confidential
1040 Information into Evidence.

1041 (1)(a) A party that considers it necessary to discuss
1042 confidential information in a filing shall, to the extent

1043 possible, 4—————Use—+n—Preeeed+ngs———Where—referenee—te

1044 ConfFidentialtnformation—isrequired—in—pleadings,—cross-

1045 examinations;—briefs;—arguments;—or motions;,—t-shall-be by

1046 ertation—-of refer to the information by title, exhibit number, or
1047 other nonconfidential description.

1048 (b) A party that is not able to comply with this Subsection

1049 605(1)(a) Any—Furtheruse—of,—or-substantive references—to
1050 Confidentialtnformation shall:

1051 (i) place the confidential information in a separate section
1052 of the filing;

1053 (i1) mark the separate section pleadings—brief,—ordocument
1054 and-submitted——UNDER-SEAL""CONFIDENTIAL"; and

1055 (i11) ensure that the sealedconfldentlal section of the

1056 filing —Fhis—sealed-section—shall-be i1s served only on:

1057 (A) counsel of record or other designated representative of

1058 the party (one copy each) who havehas signed a nondisclosure
1059 agreement;

1060 (B) counsel for the Division; and

1061 (C) counsel for the Office.—eFPRublic UtiHitiesand OfFFice
1062 i i i i

1063 ,

1064 (2)(a) A party that proposes to use another person-®s

1065 confidential or highly confidential information as evidence shall,
1066 at least ten (10) days prior to use:

1067 e¥F-eor——substantive reference—toany Confidentialthformationas

1068 evidence;,— 1 practicable;—the person—intending—to—use-such
1069 Confidentialtnformation—shall
1070 (i) inform the owner of the information; and

1071 +thatintentionknown—to—theprovidHingperson—TFheregquesting
1072 1

1073 (i1) make a good faith effort to arrange circumstances that
1074 will allow the information to be used while keeping trade secrets

1075 and proprietary material confidential.reach—an—agreement-so—that
1076  the ConfTidential Information can be used In a manner which will

1077 net—reveal s trade—secret;—confidential oF proprictary nature-

1078 (b) If efforts taken pursuant to this Subsection 605(2)(a)
1079 fail, the providingperson owner of the information shall

1080 separatelyidentiby/,—withinfirve (5) business—days,—which
1081 y m




1082
1083
1084
1085
1086
1087
1088
1089
1090
1091
1092
1093
1094
1095
1096
1097
1098
1099
1100
1101
1102
1103
1104
1105
1106
1107
1108
1109
1110
1111
1112
1113
1114
1115
1116
1117
1118
1119
1120
1121
1122
1123
1124
1125
1126
1127
1128

I I o Fid ial . i TH I w
the—sealed-recordnove the Commission to segregate and withhold any

portion of the record that would reveal trade secrets or

proprletary |nformat|on Only one (1) copy of documents

(c) If the Commission grants a motion to sealsegregate and
withhold a record, the moving party shall mark the record, as
applicable, substantially as follows:

(1) b-—Seal-—Whilen—the custodyofF the Commission;
Confrdentral Information provided pursuant to this rule or a
Protective Order shall bhe marked substantially as follows:
"CONFIDENTIAL--SUBJECT TO PUBLIC SERVICE COMMISSION OF UTAH RULE
746-1-605"; or

(i) "CONFIDENTIAL——SUBJECT TO PROTECTIVE ORDER" .—6¥

[

E FI - Il - I | I I qu;sl:)_"
(3) A party that considers i1t necessary to discuss a
segregated confidential record during an adjudication shall move

the Commission for an in camera hearing.e——MCamera—Hearing-

or—Protective Order,—and-shall-be-returned—to—the A person, other

than counsel, that obtains another person®s confidential or highly
confidential information during a proceeding shall,providing
person—or—counselfor—the providingperson within 30 days after
the docket i1s concluded: fihal-orders—settlement;—or—other

i - dlicial A I "

(1) return to the owner of the information all records in
the party"s possession that reference the confidential
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information; or

(i1) certifys;—within30-daysafter—Final-order;—settlement;
or_other conclusi f ¢ s neludi i N
judicial-review—thereof; that the Coenfidential-Information
information has been:

(A) turned over, in i1ts entirety, to the person®s counsel;

or
(B) destroyed.
(b) Counsel whe—are providedaccess—toConfidential
. _ I F thi : n I

may retain confidential information as part of their notes,
workpapers, and other documents constitutingas—thedr attorney work

product and subject to pr|V|Iege eFeated—w+th—Fespeet—te—the+F
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R746-1-606. Commission Compliance with the Utah Government

Records Access and Management Act.

(1) A party”s marking information as confidential or highly
confidential does not ensure a classification of "private,”
"protected,” or "classified” under the Utah Government Records
Access and Management Act, Utah Code § 63G-2-101 et seq.

(2) a party whose confidential or highly confidential
information is requested pursuant to Utah Code 8§ 63G-2-101 et seq.
shall collaborate with the Commission to determine how the
information should be classified under the statute.
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R746-1-701[100-10]. Witness Subpoenas.

(1) A party that wishes to subpoena a witness for hearing
shall:

(a) Tile the subpoena with the presiding officer at least 20
days prior to hearing;

(b) serve the subpoena on the witness pursuant to Utah Rule
of Civil Procedure 45(b)(1); and

(c) and-Attendance—of Withesses ——Commissioners;—the

responsible Tor service and paying the person summoned pay the
witness the statutory mileage and witness fees, unless the witness
walves payment.

(2) Failure to obey the Commission®s subpoena shall be
considered contempt pursuant to Utah Code 8§ 54-7-23(2).

R746-1-702. Continuance of Scheduled Hearing.

(1) A person requesting to continue a scheduled hearing
shall demonstrate that:

(1) the request 1s supported by good cause; or

(i1) all parties stipulate to the continuance.

(2) Unless otherwise ordered by the presiding officer, any
objection to a request for continuance shall be filed no later
than five days following the date on which the request is filed

and served.

R746-1-703. Closing a Hearing.
A party that wishes to close a hearing shall comply with Utah

Code 8§ 54-3- 21(4)eF—a—peFt+en—ef—a—hea#+ng—has—the—ba¥den—te
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R746-1-704_. Public Witness Evidence.
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(1) A person not a party to a docket who does not petition
for intervention may:

(a) fTile comments prior to hearing; or

(b) appear during the public witness portion of a hearing to

provide unsworn testlmonyA—pHbl+e—w+tness—may—eleet—te—p#ev+de

(2) A public witness may not conduct cross examination.

R746-1-705. Exhibits Offered at Hearing.

(1) Parties offering—exhibits shall:

(a) mark their exhibits before hearing;;—before—the-hearing
beginss

(b) provide the original of each exhibit to the court
reporter, 1f applicable; and

(c) provide a copy of each exhibit to:

(i) the presiding officer; and

(i1) each party.

(2) If an exhibit offered at hearing contains information
claimed to be confidential or highly confidential, the party

offerlng the exhibit shall comply with R746-1-601._At—a party s
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R746-1-801. Reconsideration and Agency Review.
(1) A person who challenges a finding of fact In a request

for reconS|derat|on or reV|eW shall 1. A party asking the

marshal the record
evidence that supports the challenged finding, as set forth iIn
State v. Nielsen, 2014 UT 10, paragraphsif 33-44, 326 P.3d 645.
(2) Following the filing of a petition for reconsideration
or review, opposing parties may fTile responsive memoranda or
pleadings within 15 days.
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(3) Proceedings on review shall be 1In accordance with
SectionUtah Code § 54-7-15.

(4) A petition for reconsideration pursuant to SeetionUtah
Code 8§ 63G-4-302 1s not required in order for a party to exhaust

its administrative remedies prior to appeal.
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Change chart — R746-100 to R746-1



R746-100 Repeal; R746-1 Enactment

EXISTING NEW RULE | Section Name Summary of change

RULE NUMBER

NUMBER

746-100-1(A) 746-1-101 Title and organization | Establish the name of the rule.
List the rule parts

746-100-1(E) 746-1-102 Authority (to make Reworded and simplified

rules)

746-100-2(A) 746-1-103(1) | "Applicant”
746-100-2(B) 746-1-103(2) | "Commission" Defined by reference to statute.
746-100-2(C) 746-1-103(3) | "Complainant" Significant rewording.

746-100-2(D)

"Consumer complaint

Definition deleted.

746-100-2(E)

746-1-103(4)

"Division"

746-100-2(F)

746-1-901

"Ex parte
communication”

Definition deleted — ex parte communications are adequately addressed in Utah Code § 54-7-1.5

746-100-2(G)

"Formal proceeding"

Definition deleted — covered in UAPA.

746-100-2(H)

"Informal proceeding”

Definition deleted — covered in UAPA.

746-100-3(A) 746-1-103(5) | "Initial pleading" Significant rewording.
746-100-2(J) 746-1-103(6) | "Interested person Significant rewording.
746-100-2(K) 746-1-103(7) | "Intervenor" Significant rewording.
746-100-2(L) 746-1-103(8) | "Office"

746-100-2(1) 746-1-103(9) | "Party" Some rewording.
746-100-2(M) 746-1-103(10) | "Person” Defined by reference to statute.
746-100-2(N) 746-1-103(11) | "Petitioner"

746-100-2(0) 746-1-103(12) | "Presiding officer" Defined by reference to statute.
746-100-2(P) 746-1-103(13) | "Proceeding" Significant rewording.
746-100-2(Q) 746-1-704 "Public witness" Significant rewording. Definition incorporated into substantive rule.
746-100-2(R) 746-1-103(14) | "Respondent" Some rewording.

746-100-3(A)

746-1-103(15)

"Responsive pleading"

Some rewording.

746-100-1(B) 746-1-104 Designation of Added language to designate the following requests for agency action as informal adjudications:
adjudicative e a complaint;
proceedings ¢ an unopposed request for a certificate of public convenience and necessiry;
¢ a request for acknowledgment or approval of a telecommunications utility's name change; and
e arequest for acknowledgment or approval of a merger, acquisition, or similar organizational
restructuring that does not alter or affect the services provided by a telecommunications utility
746-100-1(C) 746-1-105 Utah rules of civil Rewording — identify URCP as persuasive authority unless specifically incorporated.

procedure




746-100-1(D)

Gender/number
disclaimer

Deleted as archaic.

746-100-3(B)(1)

Docket number

Deleted. The language was strictly informational, as it did not require compliance from public
utilities. To the extent the information might be useful, the PSC will post it on the website.

746-100-4(E) 746-1-106 Computation of time Rewording. Language added to allow a conflicting order, statute, or rule to supersede the
computation scheme set forth.

746-100-6 746-1-107 Representation of Significant rewording; some of the existing language is deleted. Added reference to § 14-801 of

parties the Utah Supreme Court Rules of Professional Practice.

746-100-7 746-1-108 Intervention Some rewording.

746-100-15 746-1-109 Deviation from rules Some rewording; opportunity to deviate restricted to procedural rules.

746-100-3(H) 746-1-201 Complaints Significant rewording and reformatting.

746-100-3(B)(2) | 746-1-202 Title of pleadings Some rewording. Table reformatted as a list.

746-100-3(C), 746-1-203 Form of complete Broadened to apply to all filings, rather than just pleadings. Significant rewording and

(D), (G) filing reformatting. If the PSC transitions to paperless filings, this section will be amended further.

746-1-204 Effective date of filing | New substantive section.
746-100-3(1) 746-1-205 Content of initial Rewording and reformatting.
pleading
746-100-3(F) 746-1-206 Amendment of Reformatted and generalized to apply to pleadings and complaints.
complaint or initial
pleading
746-100-4(B) Notice conforming Deleted as duplicative of statute.
with 63G-4-201
required

746-100-4(C) Required customer Deleted as unnecessary in light of statutory notice requirements. See Utah Code 8§ 53-3-3, 54-4-

notice 1.1, 54-7-12(7), and 54-7-12(8).

746-100-3(K) 746-1-207 Responsive pleadings | Deleted reference to 30-day deadline with reference to Utah Code § 63G-4-204; included option

and 100-4(D) for Commission to establish a different response deadline.

746-100-3(J) 746-1-300 Motions o Reformatted; superfluous language deleted.

and 100-4(D) e Added briefing schedule for motions.

o Deleted requirement to file a motion to dismiss before filing a response. If a motion deadline
is needed, the Commission will include it in the scheduling order.

746-100-5 Participation Deleted — covered in UAPA at Utah Code 8 63G-4-206(1)(d): "The presiding officer shall afford
to all parties the opportunity to present evidence, argue, respond, conduct cross-examination, and
submit rebuttal evidence."”

746-100-9; 746-1-401 Pre-hearing comments | e Much language deleted as duplicative of UAPA at Utah Code § 63G-4-102(4)(a): "This

746-100-10(G); and testimony — chapter does not preclude an agency, prior to the beginning of an adjudicative proceeding, or

746-100- general requirements the presiding officer during an adjudicative proceeding from requesting or ordering a

10(F)(2)(c) conference with parties and interested persons to (i) encourage settlement; (ii) clarify the

issues; (iii) simplify the evidence; (iv) facilitate discovery; or (v) expedite the proceeding.

2




o Added a requirement to include in the filing the name of the party on whose behalf the
testimony is offered.
o Broadened the language to apply to both comments and testimony.

746-100-10(G) | 746-1-402 Pre-hearing testimony | Significant rewording and reformatting.
— inclusion in record
746-100-8 746-1-501 Discovery e Significant rewording and reformatting.
o Added request for admission as a method of informal discovery.
¢ Added provision to govern an objection to a discovery request.
o Added a requirement for an intervenor to request discovery from the parties.
746-100-3(E); 746-1-601 Identification of Significant rewording and reformatting, including meaningful deletions of superfluous language.
746-100-16, Information Claimed to
specifically Be Confidential or
(A)(1)(b) and Highly Confidential in
(9), but relevant Commission
language Proceedings
scattered
throughout
746-100-16, 746-1-602 Persons Entitled to Significant rewording and reformatting, including meaningful deletions of superfluous language.
specifically Review Confidential
(A)(1)(e) and and Highly
(9), but relevant Confidential
language Information
scattered
throughout
746-100-16, 746-1-603 Treatment of Significant rewording and reformatting, including meaningful deletions of superfluous language.
specifically Confidential and
(A)(1)(d) and Highly Confidential
(9), but relevant Information
language
scattered
throughout
746-100- 746-1-604 Challenge to Claim of | Significant rewording and reformatting, including meaningful deletions of superfluous language.
16(A)(2) Confidentiality
746-100- 746-1-605 Receipt of Confidential | Significant rewording and reformatting, including meaningful deletions of superfluous language.
16(A)(3), (4), and Highly
and (5) Confidential
Information into
Evidence




746-1-606 Commission New section. Requires a party whose confidential or highly confidential information is requested
Compliance with the pursuant to GRAMA to collaborate with the Commission to determine how the information
Utah Government should be classified under the statute.
Records Access and
Management Act
746-100-10(H) Joint exhibits Deleted. If the PSC requires an issues matrix from the parties, it will issue an order.
746-100-10(D) | 746-1-701 Witness Subpoenas e Some rewording and reformatting.
e Included reference to URCP 45(b)(1) governing service of witness subpoenas.
o Added deadline by which party must present subpoena to presiding officer for signature.
746-100-10(B) | 746-1-702 Continuance of Added stipulation of the parties stated as a basis (in addition to good cause shown) for granting a
scheduled hearing motion for continuance.
746-100-10(E) 746-1-703 Closing a hearing Language deleted in favor of reference to Utah Code § 54-3-21(4).
746-100- 746-1-704 Public witness Significant rewording. Option for public witness to provide sworn testimony, subject to cross-
10(F)(2) evidence examination, deleted. New language added to specify that a public witness may not conduct
cross-examination.
746-100- 746-1-705 Exhibits offered at e Rewording and reformatting.
10(F)(2)(a)-(b) hearing « Added language to regarding exhibits that contain confidential or highly confidential
information.
746-100-11(D) Commission Deleted as duplicative of Common Cause v. Utah Pub. Serv. Comm'n, 598 P.2d 1312 (Utah
deliberation 1979).
746-100-11(F) 746-1-801 Reconsideration and Reworded and reformatted

agency review

746-100-13

EX parte
communications

Deleted as duplicative of Utah Code § 54-7-1.5.

746-100-10(J)

Order of presentation
of evidence at hearing

Deleted as being unnecessary in rule.

746-100-10(A)

Hearing time and
place

Deleted as duplicative of Utah Code 8 63G-4-201(2)(a)(vii).

746-100-10(C)

Failure to appear

Deleted as duplicative of Utah Code § 63G-4-2009.

746-100- Required demeanor at | Deleted as duplicative of Utah Code 8 63G-4-206(2): "This section does not preclude the

10(E)(2) hearing presiding officer from taking appropriate measures necessary to preserve the integrity of the
hearing."”

746-100- Administrative notice | Deleted as duplicative of Utah Code § 63G-4-206(1)(b)(iv): "On the presiding officer’s own

10(F)(3) motion or upon objection by a party, the presiding officer may take official notice of any facts
that could be judicially noticed under the Utah Rules of Evidence, of the record of other
proceedings before the agency, and of technical or scientific facts within the agency’s specialized
knowledge."

746-100- Stipulations Deleted as covered under Utah Code § 54-7-1.

10(F)(4)




746-100-
10(F)(5)

Settlements

Deleted as covered under Utah Code § 54-7-1.

746-100-10(1)

Recording of hearing
and transcript

Deleted as duplicative of Utah Code 8 63G-4-206(1)(g)-(h).

746-100-10(K)

Cross-examination

Deleted as duplicative of Utah Code § 63G-4-206(1)(d).

746-100-10(L)

Procedure at
conclusion of hearing

Deleted as being unnecessary in rule.

746-100-11 Decisions and orders Deleted as duplicative of Utah Code § 63G-4-208.
746-100-12 Appeals Deleted as duplicative of Utah Code 8§ 63G-4, Parts 3 and 4.
746-100-14 Rulemaking Deleted as duplicative of Utah Code § 63G-3-101 et seq.






